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OPINION

I.
QUERIST:


M/s.Kobelco Logistics India Private Limited,

New No.105, Sreela Terrace, 

Unit No.7, Second Floor, 

First Main Road, Gandhi Nagar, 

Adyar, Chennai - 600 020. 

II. 
FACTS:


The principals of the querist propose a business scenario as mentioned below.
· They will import 5~6 used parts from overseas as free of charge supply items.
· They will get Chartered Engineer Certificate for valuation and useful life declaration. Only 80% useful life parts will be imported.

· While import customs clearance they will pay duty and import against Bill of Entry (free of charge). They will use these parts and build a new machine and export. This will take 8~12 months.

· These parts will be assembled and a new machine will be exported.
· Invoice value will be excluding the FOC items

· FOC items price will be indicated for reference (They want to know whether they need to do any other thing)

· Shipping bill will be as per invoice with drawback and RODTEP benefits.

· Used FOC parts traceability will be difficult as it is assembled inside the machine.

 

                                                    

III.
QUERY:

In the above context, the querist wants to have clarification and confirmation as to whether the above process will be in line with customs requirements.
IV.
OPINION:
1.
During the discussions, it was also indicated that instead of importing the used parts, as such, the querist may import complete used machine also and then, dismantle it and recover usable parts. It was pointed out that in such a way the cost of parts to be imported can be reduced. 
2.
The provisions relating to import of second hand goods are given in Paragraph 2.31 of the current Foreign Trade Policy. This Paragraph is enclosed as Annexure-1 to this opinion. The definitions of the terms, which appear in the policy are given in Chapter 11 of the subject policy and the relevant extracts of the same are enclosed as Annexure-2 to this opinion. 
3.
A perusal of the policy relating to the import of second hand goods, as contained in Paragraph 2.31, will make it clear that all second hand capital goods except those mentioned against (a), (b) and (c) of the above paragraph are freely importable. Apart from that, refurbished / reconditioned spares of capital goods are freely importable subject to production of a Chartered Engineer Certificate to the effect that such spares have at least 80% residual life of the original spare. As per Sl.No.II of Paragraph 2.31 of second hand goods other than capital goods are restricted and they can be imported only on the basis of authorisation issued by DGFT. The capital goods are defined in Paragraph 11.08 of the Policy in the following manner. 

““Capital Goods” means any plant, machinery, equipment or accessories required for manufacture or production, either directly or indirectly, of goods or for rendering services, including those required for replacement, modernisation, technological up-gradation or expansion. It includes packaging machinery and equipment, refrigeration equipment, power generating sets, machine tools, equipment and instruments for testing, research and development, quality and pollution control. 
Capital goods may be for use in manufacturing, mining, agriculture, aquaculture, animal husbandry, floriculture, horticulture, pisciculture, poultry, sericulture and viticulture as well as for use in services sector”.

4.
In the present case, the items sought to be imported are to be used in the production of machines used in rubber industry. Thus, they are in the nature of components required for production of end product. Similarly, even if the complete machine is imported for subsequent dismantling and recovery of parts, such a machine will not come within the scope of capital goods as defined in Clause 11.08 of Chapter 11 of the Policy.
5.
In view of the above, it will not be possible for the querist to import either the complete machine or the salvaged parts of such machine as second hand capital goods. It is also to be noted that as far as parts are concerned, they need to be refurbished and reconditioned before being imported and the Chartered Engineer’s Certificate is to be obtained with regard to their 80% residual life. 
6.
Clause III of Paragraph 2.31 provides for import of second hand goods without restrictions when such goods are imported for the purpose of repairing, refurbishing, reconditioning or reengineering.
7.
In this present case, the goods imported are not sought to be reconditioned or refurbished. They will be dismantled and salvaged parts are to be taken out and used for production of a new machine. As such, this Clause III also will not be applicable to the present case. 
8.
This means that the querist can import either the complete machine or used parts only on the basis of specific authorisation for import of restricted goods, which is to be obtained from DGFT authorities after providing justification for import.
9.
With regard to exclusion of free of charge items from the invoice value, there should not be any difficulty. As mentioned, the free of charge items, which are used in the production of new machine along with their prices can be indicated for reference. The claim for drawback or RODTEP can be for the invoice value, which represents the sale consideration for the machine to be exported. Whether free of charge items incorporated in the production of the machine also is to be taken into account and whether their value should be added are questions that can be decided by the customs authorities in the importing country. How they arrive at a value that will not have any impact with reference to clearance of the goods for export from India. 

10.
Once free of charge items are used in the machine to be produced as mentioned, it will be difficult to identify those items as such. In that context, the duties paid at the time of import of these parts will not be available as drawback in terms of Section 74 of Customs Act, 1962. 

11.
At the same time, it will be open to the querist to claim brand rate of drawback by producing evidence with regard to payment of duty for various items used in the production of the machine including the items received free of charge. 

S. MURUGAPPAN


Encl: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
